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This is a final adverse ruling as to your exempt status
under section 501(c) (%) of the Internal Revenue Code.

our adverse ruling of I, :s bassd on two
grounds. The first ground was set forth on Page 5, Paragraph 2

of that ruling, as follows:

We note that while medical benefits and life
insurance benefits are provided on an identical basis
to employees of both |G < the
adopting employers, there are other benafits which
are available only to the management employees of
the sponsoring company. These include dental benefits
and short term disabiiity benefits. These restrictions
on benefits to the management group, many of whom are
prohibited group members, contravenes the anti-
discrimination rules set forth in section 1.501(c)(8)-
2(a) (2)i) of the regulations. The payment of dispro-
portionate benefits to management employees by the
Trust, without an objective and nondiscriminatory
basis, also contravenes the requirements of section
1.501(c) (9)-4(b). The result is that such payments
are not made for qualifying benefits within the
meaning of Code section 501(c)(9).

The second ground for denizl of exemption under Code section
501{c) {?) was set forth on Page 7, third full paragraph, as
followss

With respect to your own application, the
adopting employers span at least I states, in
different regions of the country. While all the
sponsoring employers are involved in the hotel
business, they are not necessarily affiliated



by I 7's, the requirement

for an employment-related common bond among
participating individuals is not satisfied

because the sponsoring employers are not located

in the same geographic locale. See section

1.501(c) (9)—2(a} (1) of the regulations and the
underlying histsry of the "same geographic iwocaled
requirement, as discuscad above. While the continued
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by the Servirce, it remains in effect until such time
as it is modified or deleted.

You filed a +timgiy protest to our adverse ruling and
requested a National Cffice conference. A conference was held
with your representative, lnmmmmmm N on U
by telephone. We have carefully considered the arguments made in
your protest and in the conference. Nevertheless, we still
conclude that our adverse ruling of NG 6 is correct,
and for the reasons stated. Accerdingly, you are required to
file federal income tax returns on the form indicated above.

A copy of this letter will be sent to your key District
Director. Please keep this letter with your permanent records.

If you have any questions, please contact the person whose
name and telephone number are shown at the top of this letter.

Sincerely your,
Pigheo

Chief, Exempt Organizations
Rulings Branch 1

Attn: EO Group
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Key District: Baltimore
Dear Applicant:

We have considered your application for recognition of exempticn
from Federal income tax as an organization derseribed in section 501 (2)(9)
of the Internal Reveme Code. For the reasons stated below, we coticlude
that vou do not qualify for tax exemption under this section. Your
procest rights are also explained below.

You were formed pursuant to a Trust Agreement daced NN,
Bl. Article III states that, "Any sick, accident and other benefits
which may be provided under the Plan shall be limited to health and
nedical benefits, benefits payable to an Employee in lLieu of income while
wmable to work due to sickness or injury, benefits designed to safeguard
or to improve the health of Employees, their Dependents and Beneficiaries,
and benefits designed to protect against a contingency that interrupts an
Eployee's earning power.'

Article VIL, Sec. 7.3, entitled Prohibition Against. Diversion of Runds, |
states in part that, "Notwithstanding any provision of the Plan or Trust
to the contrary, it shall be impossible by operation of the Plan or
Trustees for any part of the corpus or income of the Trust, or any funds
contzibuted thereto, to inure to the benefit of the Company, any private
shareholder, or any individual (other than through the payment of benefits
permi tted under the Plam), or otherwise to be used for or diverted to
purposes other than providing benefits to Employees, their Dependents and
Beneficiari.es, and defraying reasonable expenses of administering the
Plan... .”




In response to Part III, 2 of Form 1024, examtion application, you
list rhe various hotels which have adopted the Trust, Taese hotels are
lotated in the following States: and
B  Subscquent to your initial submission, HElll wore hotels have
adopted the Trust, including NN in IS .

In's letter dated NN, :on your attorney, NG
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the following information is provided in #5:

Two classes of employees have been established

for the purposes of providin benefits. The classes
are (i) employess of _ and
(ii) employees of tne other adopting employers. The

benefite for the two classes are identical except that
employees of NN -cc cotitled
to prescription benefits, dental expense benefits

weekly income- benetiits.

‘The "identical® benefits are the self-funded medical benefits. In
responise #6 of the above letter, NN scates that employees
are required to contritute one-half of the cost of individual coverzige
and 100% of the cost of family coverage.

In response to Part III, 14 of Form 1024, you state that all employees
who work at least thirty () hours per week and who make required
concributions are eligible to participate in the Plan. :

The Sumrary P lan Description provides the following gchedules for
the different type benefits:

Scheitile of Medical Benefits

FeaesacseesnonsssAll Hospital Confinements
and Surgical Procedures Are

Sub%iii to Authorization By The
I - -ozran

$1,000,000

Hogpitalization or Surgex
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Basic Benefits

Hospital

Average Semi-Private cr
Intensive Care Room & Beard

Hetrasg
$5,000 Paid in Full,
Pre-Admission Testing Then Major Medical,

' ‘ ~ No Deductible

Inpatient Surgery and Anesthesia _

Qutpatient Surgery and Anesthesig.c.seeeesesess.Paid In Full and MANDATORY
For Certain Procedures To Be

Performed On An Qutpatient Basis

Second Surgical Coinitheecssseceevensosrsoessso.2aid inFull and MANDATORY
For Certain P rocedures

Major Medical Benefits

Cash DedKICtible.....'D.'O.l....".....‘.O.Q..I’..‘...‘.l'-‘. ‘$]0Glllnd]'.vlid'd"ll
$300Fzmily

Bene-ﬁitPercmtage...‘..l.lﬂ'.lllol‘II.I.O'..OB\'\"%% ()f me Fi.rst $2’500,
. Then 100% To The Maximam

Separate Prescription Benefit

Prescripticn C;ard Bene—fit..-ll.l.l..&.....'.1' es e s e oo B eIP0 .$2000 %du(:tible
Per Prescription

Schedule of Dental Benefits
(Management Only)

£y
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Dental Deductible.....».................,..............,.....$25/Indiv1'.dual

$75/Family
Benefit Percentage
Pre‘v&_tiv&‘? aﬂé Ba:sic;;:‘_‘-.lll...QQ‘..QI....I.O..O'.'..IO..'\‘l'.l.'b.Q.'..%%
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“Schedule of Weekly Income Benefits
(Management Only)

Maximum Benefit Pericdicsoc.... vesses teesae veswaans B 26 weeks
Benefit AMCUnte:vecoosarscesuaos ciemssssennss70% of Basic Weekly Earnings

BUT NOT TO EXCEED §20U
MAXTMUM WEEKLY BENEFIT

Benefits Beginseveccsessesserssess soFirst Day of Disability For Accident
Eighth Day of Disability For 1lliness

The Trust also provides a life insurance benefit. The eligibility
requirements are the same as for the medical benefits, i.e., 2ll full-
time employees from both and adopting employers are
eligible. This benefit is provided through a contract of insurance with
. The amount of coverage is equal
to 150% of basic gross annual earnings rounded to the next $1,000, not to
exceed a maximm of $110,000. ’

Section 501(c)(9) of the Code describes a voluntary emloyees'
beneficiary association ("VEBA") providing for the payment of life, sick,
accident or other benefits to its members or their dependents ot designated
beneficiaries, and in which o part of its net earnings iruves (other
than through such payments) to the benefit of amy private shareholder or
individual.

Section 1.501(c) (9)-2(a) (2) (i) of the Income Tax Regulations sets
forth anti-discrimination rules relating to restrictions on eligibility
for membership and benefits. This section states that membership way be
restricted by geographic proximity, or by objective conditions or
limitations reasonably related to employment, such as classification of
workers, a minimum period of service, maximm compensation, or full-time
employment status. Eligibility for benefits may be restricted by objective
conditions relating to the type or amount of benefits offered. However,
cbjective criteria may not be selected or administered in a mammer that
limits membership or benefits to cificess, shareholders, or highly
compznsated employees. Moreover, eligibility for benefits may not be
subject to conditions or limitations that have the effect, based on all
the facts and circumstances, of entitling members of the prohibited group
to benefits that are disproportionate in relation to benefits to which
other wembers of the association are entitled.



Section 1.301(c) (9)~4(b) of the regulations provides that the payment
to any member of disproportionate benefits, where such payment is not
pursuant to objective and nondiscriminatory standards, will not be
considered a qualifying benefit for purposes of section 1.3501 () (9-4(a)
aotwithstanding that the benefit is of the type permitted by section
1.501(c) (9)-3}. Secrion 1.501(c)(9)-4(b) further provides that generally,
benefits paid pursuant to standards or subject to conditions that do not
provide for disproportionate benefits to officers, shareholders or highly
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compeansatad aployess {prchibited group members) will mov be comaidered

disproportionate.

We mote that while medical benefits and life insurance benefits are
provided on an identical basis te employees of both
and the adopting employers, there are other bemefits which are available
only to the management employees of the sponsoring company. These include
dental benefits and short term disabilityy benefits. These restrictions
on benefits to the management group, many of whom are prohibited group
members, contravenes the anti-discrimination rules set forth in section
1.501(c) (9)-2(a) (2) (i) of the regulations. The payment of disprcporticmate
benefits to management employees by the Trust, without an objective and
nondiscriminatory basis, also contravenes the requirements of section
1.501(c) (9)-4(b). The result is that such payments are not made for
qualifying benefits within the meaning of Code section 501(c)(9).

Aside from the discrimination problem discussed above, we find
ancther ground for the Trust's disqualification from tax exemption under
gection 501(c)(9) of the Code. This other ground is the Tequirement for
' an employment-related common bond among the participating employees of an
organization seeking qualification under section 501(c) (). We find that
the required nexus is not present among the participants in your Trust:,
as explained below.

In oxder to qualify as a sect:ion 301(c)(9) "employees' association”
emp loyee-members mist: share a special affinity with one another in a
marmer which constitutes an "employment-related common bond.” In this
regard, section 1.501(c)(9)~2(a)(1) of the regulations provides that:

"The membership of an organization described in section
591 (c) (9) must consist of individuals who become entitled to
participate by reason of their being employees and whose
eligibility for membership is defined by reference £O
objective standards that constitute an employment-related
common bond among such individuals. Typically, chose eligible
for membership in an organization described in section X1 (@)




are defined by reference o a common emloyer (or atfiliated
emp loyers), to coverage under ong Or mor? collective
barzaining agreements (with respect to benafits provided by
reason of such agreememt(s)), to membership in a labor union,
or to membership in one or move locals of a national ov
international labor union. For example, membership in 4n
association might be open to all employees of a parvicular
employer, or to employess in specified job classifications
working Lov cercain ewluyers al speciflid ldeanicns ond he
are entitled to benefits by reascn of one or more collective
bargaining agreements. In additisn, gmlovees of ore or
‘more emliovers engaged in the same line of business in the
same geozraphic locale wiil be consicered to share an '
= lovment-related bond for purposeg of an organization
Through which their employers provide benefits. ...
Whether 2 group of individuals is defined by reference
to a permissible standard or standards is a question to
te determined with regard to all the facts and
¢ircumstances, taking into account the guidelines set
. forth in this paragrapn.” [Emphasis added.]

.

Our reading of the legislative history of sectiom S01(c){9) leads us
to econclude that milti-employer associations insuring employees of
unrelated employees spread over a wide expanse of gecgraphical area were
not within the purview of legislative intent. _

The history of the regulations under section 501(c)(9) shows that
despite requests for deletion of the geographic restriction in the milti-
employer context, the provieion was retained in the Final Regulations.
T.D, 7750 (Preamble), 46 Fed. Reg. 1719 (1981). The stated policies for
. doine so were (1) that an association conducted to market insurance
products to unrelated individuals scattered throughout the country should
not be allowed to use section 501(c)(9) as a means to circumvent provisions
prescribing the income tax treatment of insurance companies, and (2) that
a trade association should not be allowed to use section S01(c)(9) ag a
means to circumvent the unrelated trade or business income tax on proceeds
arising from insurance programs offered to its members.

It is the Service's view that organizations formed by employers
within the geographic area of a standard Metropolitan Statistical Ared
(MSA), a caumty, a city, a municipality, or a town would generally lack
the pertinent insurance attributes and be entitied to exemption under
sectiorn M (e)(9). This interpretation both supports stated policy and




ulitimately describes and promotes the affinity smong emloyees that 1
necessary to meet the overall requirement of an "employment-related coiknon
bond. " Although political lines are significant, it is neceéssary to
exanine the facts of each case to fix realistically the limits of a
pertinent "geogrzphic locale.” For example, a commmnity at the fringe of
an MSA may be considerad part of the samwe “geographic locale" of that MSA
where facts and cirmmstances establish a close affinity between the 1590
based on economic, political, or other relevant factors in a mammer which
assuces that the cporasion of 2 YFRA within such 2 gecgraphic area would
lack any significant degree of proscribed insurance attributes.

Ordinarily, where emloyers are spread over geogradhic areas falling
within a state but extending beyond those qualifying "locales" designated
above (e.g., MSA, county, city, etc.), a detemmination of whether such
areas qualify as "geographic locales™ would require a case-by-case
examinaticn. For practical administrative reasens, however, the Service
has taken Lhe position that a geographic area falling within any glven
state should be included as a "geographic locale.™

Although the restriction of secticn 1.501(c) (9)-2(a) (1) of the
regulations limiting waltiple employer trusts to the same geographic
locale was ruled invalid in Water Quality Employees' Bemefit Corp. v.
U. 8., 795 F. 2d 1203 (7ch Cir. 1986), the Service believes that the
holding is in erzor. |

With regpect to your cwm application, the adopting employers span at
least M states, in different regions of the country. While all the
sponsoring employers are involved in the hotel business, they are not

necessarily affiliated employers. Instead, they are either owned in part
by I, -.d/or menaged bye—.
Thus, the requirement for an employment-related comuon bond among

participating individuals is mot satisfied because the sponsoring amloyers
are not located in the same pecgraphic locale. See section 1.501(c) (9)-
2(a) (1) of the regulations and the underlying history of the "same
geographic locale” requirement, as digcussed above. vhile the contirmed
need for this particular requirement is under study by the Service, it
remaing in effect until such time as it is mwodified or deleted.

Based on the foregoping, we hold that you do not qualify for exaption
from federal income tax as an organization described in section 501(e)(9)
of the Code. Accordingly, you are required to file federal income tax
returns on Form 1041.
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Tou have a right to protest this maling if you believe it !p Lncor-
rect. To protest, veu should submit a statement of your views, with a
full explanation of your reascring. This statement mist be submirted
within 20 days from the date of this letter, in duplicate, and mint be
signed by one of vour principal officers. When sending a protesit Or other
correspondence with respect to this case, you will ervedite ity recelpt ny
placing the following symbols on the emvelope:
These symbols do not refer to your case st rather to its lecation.

fou also have a right to a conference in this office after your
protest is submitred. If you desire a conference, you must request it
wnen you file your protest statement. If you are to be represented DY
gcmecne who is not one of your principal officers, that perscia will neec
to file a proper nower of attomey and coherwise qualify under our
Conference and Practice Reguirements.,

If we do rot hear from you within ) days, this ruling will become:
firal and copies of it will be forwarded to the District Director,
Baltimore, ifaryland, which is your key discrict for exerpt organization
matrers. Thereafter, any questioms about your federal income tax returns
or rhe £iling of tax rertums should be addressed to your key [Mstrict
Pirector. .

Sincerely yours, |
Eignec I

Chief, Exempt Organizaticng
Rulings Sranch 1

Attn:  EO Group



